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Litigate or Settle? The War Puzzle 

 

“Always remember, however sure you are that you could easily win, that there would not be a war if 

the other man did not think he also had a chance.” (Churchill) 

 

Global legal industry revenues from litigation are estimated to be around $150bn per year and are 

growing at an annual rate of 4%.1 These figures do not take into account the growing in-house costs  

and psychological costs of litigation.2 

 

The central question of this article is this: if it is so costly, then why do we litigate? Surely there are 

circumstances in which litigation is the best available option, but how exactly do we make that 

assessment? Reviewing law suits on a daily basis at Redbreast, it strikes me that even professional 

parties often lack an analytical framework for assessing a potential law suit as the risky investment it 

is. As a consequence people and businesses get caught up in irrational and destructive litigation that 

could have been avoided, or settle too quickly.  

 

By investigating the motives for litigation, this article aims to create a basis for an analytical 

framework that will enable opposed parties to better distinguish efficient from inefficient litigation, 

and avoid the latter.  

 

This article is divided into three chapters: 

1. Rational motives for litigation. 

2. Irrational motives for litigation. 

3. Techniques for avoiding inefficient litigation. 

 

Our conclusion is that under a specific set of circumstances litigation is a rational way of resolving a 

dispute. Nonetheless, the analysis of the rational motives for legal proceedings provides a number of 

insights by which the number of inefficient and onerous lawsuits may be reduced. In particular, a more 

probabilistic and quantified approach to litigation may be expected to significantly reduce burdensome 

and inefficient litigation in favour of early-stage settlements in which all parties are better off. 

 

 

 

1. Rational motives for litigation 

In 1995 James D. Fearon wrote an influential article in which he examined the rational causes of 

wars.3 Although Fearon’s article is about wars between states, his analysis holds valuable insights for 

an investigation into the motives for legal proceedings. Fearon identifies three rational explanations 

for wars which are equally applicable to litigation. Based on our own analysis and experience we have 

added a fourth explanation: 

 

1. Indivisibility of issues.  

2. Commitment problems.  

                                                           
1 Market Line Global Legal Services Report (2016). 
2 Regarding growing in-house costs see: Norton Rose Fulbright, 2016 Litigation Trends Annual Survey. 

Perspectives from corporate counsel, retrieved from: www.nortonrosefulbright.com/files/20160915-2016-

litigation-trends-annual-survey-142485.pdf. 
3 J.D. Fearon, Rationalist explanations for war, International Organization (49) 1995, issue 3 (Fearon 1995). 
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3. The existence of information asymmetry combined with incentives not to disclose or to 

misrepresent privately held information.  

4. Asymmetry in the value at stake in litigation for each party.  

 

The part on rational motives for litigation is only concerned with what would apply between purely 

rational actors. As a consequence it is assumed that parties involved in litigation and their lawyers can 

agree on the probability that they will prevail in court, provided they have access to the same 

information.4  

 

1.1. Indivisibility of the subject of conflict 

If the subject of the dispute is indivisible (‘winner takes all’), then the number of possible settlements 

is significantly reduced and legal proceedings are more likely to be a rational option.5 This situation 

will not often arise in the case of commercial disputes because the conflict usually relates to money, or 

to goods or services on which it one can place a monetary value. In that case, in the context of a 

settlement, at least in theory, any desired division can be achieved by providing remuneration, 

monetary or otherwise (side payments), to the party who relinquishes the item considered indivisible. 

 

If a division in the form of side payments is an option, then the indivisibility of the subject of dispute 

is not a rational explanation for commencing legal proceedings. Fearon points out that the subject of 

dispute may be divisible, strictly speaking, but it might nonetheless be effectively indivisible for the 

parties involved. This may also be the case in corporate disputes, for example in conflicts regarding 

control of a family company. Although the value of control can in principle be expressed in financial 

terms, a conflict over it will initially appear to be a ‘winner takes all’ battle.6 

 

1.2. Commitment problems 

In addition to the indivisibility of the subject of dispute and the interest parties have in withholding or 

misrepresenting private information, Fearon discusses a third possible rational explanation for war: 

commitment problems. Commitment problems occur when there is reasonable doubt as to whether a 

party will honour a possible settlement. This is particularly the case in international relations, because 

there is no court able to ensure compliance with the settlement.7 

 

However, commitment problems can also arise in situations between private parties. Consider, for 

example, disputes between parties that are prompted by long-term commercial power relationships. A 

company that is forced to litigate in order to realise the hostile takeover of a thriving competitor will 

not be quick to reach a settlement, which would result in the takeover being delayed. After all, in the 

future the power relations might well be reversed. 

 

 

1.3. Information asymmetries and incentives to misrepresent private information 

 

1.3.1. A positive cost-benefit analysis of the litigation scenario does not make it rational 

A commonly excepted rational explanation for war is that war occurs if the expected benefits of war 

exceed the expected costs.8 However, Fearon demonstrates that a positive expected value of the war 

scenario alone is not sufficient to make war the rational choice.9 For that, the expected value of the 

war scenario should also be higher than the value of potential settlement scenarios. His argumentation 

is directly applicable to legal proceedings and illustrated below by a simple case study. 

 

                                                           
4 J.C. Harsanyi, Games with incomplete information played by ‘Bayesian’ players. Part III, Management Science 

(14) 1968, p. 486-502, quoted in Fearon 1995, p. 392. 
5 Fearon 1995, p. 381-382. 
6 Ibid. 
7 Fearon 1995, p. 401-409. 
8 Fearon 1995, p. 386. 
9 Fearon 1995, p. 386-390. 



1. A and B have a dispute over a payment of $ 100,000.  

2. If A brings a law suit against B and A wins, B must pay $ 100,000 to A. If A loses, B does not 

have to pay anything.  

3. There is a 50% chance that A will win a law suit. 

4. The cost of litigation is $ 25,000 for each party. 

5. There is no award of costs (American rule). 

6. A and B are risk-neutral, i.e., they are not prepared to pay a premium for the security of a 

settlement (risk-averse), but if they were to be offered a settlement that takes the risk of the 

litigation into account, they would accept it rather than risk the chance of a better outcome 

from the litigation (risk-taking). In other words, it makes no difference to them whether they 

have 100% chance of a claim or liability of $ 50,000, or 50% chance of a claim or liability of 

$ 100,000. 

 

Based on the above assumptions, if the only criterion for commencing legal proceedings is that the 

anticipated benefits exceeded the anticipated costs, A should commence legal proceedings as the 

expected value after subtraction of the anticipated costs is positive, namely: 0.5 x 100,000 – 25,000 = 

$ 25,000. However, analysis of the options for settlement shows that this argument skips a step. 

 

Given that A’s risk tolerance is neutral, A will prefer any settlement offer above $ 25,000 from B 

rather than litigation. It would therefore be irrational for A to initiate legal proceedings if B makes a 

settlement proposal of $ 26,000. As for B, prior to litigation, its liability is valued at: 0.5 x 100,000 + 

25,000 = $ 75,000. For B, therefore, any settlement under $ 75,000 is a rational choice in preference to 

litigation. 

 

For both parties, therefore, there is a wide margin within which a settlement is a rational choice in 

preference to litigation. The settlement margin in this example is: 75,000 – 25,000 = $ 50,000. 

 

This simple example shows that for an explanation for legal proceedings to be rational, it is not 

enough that the anticipated benefits exceed the costs. Litigation is only rational if there is no possible 

settlement that is, for each party, worth more than the expected value of the claim (or liability) prior to 

legal proceedings (calculated as: the chance of succeeding times the results of success minus the 

anticipated costs). In other words, litigation is only rational if the settlement margin prior to legal 

proceedings is less than or equal to 0. 

 

As the reader may have noted, the settlement margin in the example is equal to the sum of the costs of 

A and B. This is not a coincidence; it applies to all scenarios in which the parties are in agreement on 

the chances of success in court and the size of the claim if they win, including in systems with an 

award of actual costs incurred (English rule).10 

 

If we assume that litigation is costly and that parties agree on the value at stake in litigation, the 

conclusion is that prior to legal proceedings there is always a settlement margin within which 

settlement is preferable to litigation. The mere fact that the anticipated benefits of litigation exceed the 

                                                           
10Assuming that A and B make the same estimate of A’s likelihood of winning, the settlement margin without 

award of costs (mathematical notation written out as far as possible) is: (A’s odds of winning according to B * 

A’s claim + B’s costs) – (A’s odds of winning according to A * A’s claim – A’s costs), and is equal to the 

settlement margin in the event of an award of actual costs, in this case: ((A’s odds of winning according to B * 

A’s claim + B’s costs) + (A’s odds of winning according to B * A’s costs) – ((1 – A’s odds of winning according 

to B) * B’s costs)) – ((A’s odds of winning according to A * A’s claim – A’s costs) + (A’s odds of winning 

according to A * A’s costs) – ((1 – A’s odds of winning according to A * B’s costs)). Note that this equation no 

longer applies if A assesses his likelihood of winning more positively than B does. When there is an award of 

actual costs, the scope for settlement becomes negative more quickly than when there is no award of costs, as 

A’s and B’s assessments of A’s chance of winning diverge further. This is because the awarding of costs is also 

dependent on A’s chances of winning (or losing). 



costs is therefore not a sufficient explanation for initiating legal proceedings. If this condition is met, 

the question remains why the parties cannot managed to reach a settlement favourable to litigation.11 

 

1.3.2. Why can’t we just settle? 

A common explanation for the fact that parties are unable to reach a settlement is that parties disagree 

on the relative strength of their arguments. In conflict studies in international relations, this idea is 

expressed in Geoffrey Blainey’s oft-quoted argument: “Wars usually begin when two nations disagree 

on their relative strength.”12 

 

It is obvious that a different assessment of A’s chances in court in the example above reduces the 

settlement margin and can ultimately bring it into the negative, making litigation a rational choice for 

both parties. However, in a rational world, disagreement on the chances of success in court can only 

exist if one party has access to information that is relevant to assessing the outcome of the case, while 

the other party does not.13 A different assessment of chances of prevailing in court is therefore not in 

itself a rational explanation; there must be what Fearon calls “private information” and an incentive to 

keep that information private. 

 

Private information that affects the chances of prevailing in court is not the only private information 

that can cause a deadlock in settlement negotiations. The resources each party has available for 

litigation, the estimated costs of legal proceedings, the perceived value of a win (or of showing 

willingness to fight independent of the outcome), and the parties’ risk tolerance all play a role.14 

 

Information about the expected costs of legal proceedings is relevant not only when drawing up the 

cost-benefit analysis, but also for the question of whether a party has the resources to finance legal 

proceedings in the first place. If, in principle, a party has (or can obtain) the resources to litigate, it 

could be relevant to know how these resources were financed. The answer to the question of whether a 

party has the resources to litigate, and the answer to the question of how these resources were 

financed, can have a major influence on a party’s readiness to litigate or settle. A small company with 

(good) legal expenses insurance or litigation funding takes a different view of threatened legal 

proceedings over $ 100,000 than does a comparable company that has to finance the legal costs from 

its working capital. 

 

A non-exhaustive list of potentially private information that is relevant for determining the settlement 

margin includes the following: 

1. information that influences the estimation of the chances of success in court; 

2. information regarding the funds that each party has (or does not have) for legal proceedings, 

and/or how these funds are financed; 

3. information regarding the costs each party incurs in litigation (including in-house costs); 

4. information regarding the particular value of winning or losing the lawsuit for each party (this 

includes the risk of recovery, as well as the particular value that a win or loss might have for a 

party, such as precedent and effects on reputation);  

5. information regarding the value attached by each party to the signal given to the market by 

fighting or settling a case ; and 

6. information regarding the parties’ risk tolerance. 

 

1.3.3. Reasons to misrepresent private information 

The existence of private information alone does not in itself provide a rational explanation for the 

phenomenon of inefficient wars. After all, there is nothing to prevent states from exchanging relevant 

private information in the context of negotiations. In principle, states have an interest in exchanging 

                                                           
11 Fearon 1995, p. 390. 
12 G. Blainey, The Causes of War, New York: Free Press, 1973, p. 246, cited in Fearon 1995, p. 391. 
13 See note 7. 
14 Fearon 1995, p. 393-395. 



information because by doing so they can map out the scope for settlement and avoid the costs of a 

war.15 

 

A problem only arises when it is in parties’ interests to withhold or misrepresent private information. 

A related problem is the recipient’s interpretation of private information originating from a party 

known to have an interest in misrepresenting such information.16 

 

Countries guess at each other’s willingness and ability to start a war, as reports about North Korea 

show us in the papers every day. The North Korea situation also makes it clear that the signals that 

countries transmit regarding their readiness and ability to wage war can be ambiguous. 

 

Similar communication problems come into play in private commercial disputes. Let’s take another 

look at the case of A and B. Suppose that A sends a letter to B in which he demands payment of $ 

100,000. A and B both estimate the likelihood of A winning a potential lawsuit at 50%, but B 

questions A’s willingness or ability to litigate. B estimates the chance of A starting legal proceedings 

if B does not pay at 50%. If A is unwilling or unable to litigate, then B will not have to pay anything. 

This has a significant effect on the expected value of B’s liability, and thus on his willingness to settle. 

The scenarios for B are listed in Table 1. 

 

Table 1 The scenarios for B 

Scenario Chance Costs Award Weighted 

liability value 

A does not start 

legal proceedings 

50% $ 0 $ 0 $ 0 

A starts legal 

proceedings and 

loses 

25% $ 25,000 $ 0 $ 6,250 

A starts legal 

proceedings and 

wins 

25% $ 25,000 $ 100,000 $ 31,250 

B’s settlement threshold (total weighted liability value)  $ 37,500 

 

In the original example, in which we assumed that legal proceedings would follow even in the absence 

of a settlement, B’s settlement threshold was still $ 75,000. This shows that the scope for settlement 

decreases as B’s doubts about A’s ability to litigate increase. It also shows why it is rational for B to 

test A’s willingness to litigate. After all, if A is not prepared to litigate, B will not have to pay 

anything at all. 

 

B could, of course, simply ask A whether he really is going to litigate if no settlement is reached, but 

the question will probably only provoke aggression, while he already knows the answer. A will inform 

B that he is willing and able to litigate, regardless of A’s actual willingness and ability to litigate. After 

all, if A is not in fact willing or able to litigate, there is no benefit to him in being honest about it to B. 

 

The reduction in the amount for which B would be willing to settle also shows that it is in A’s interest 

to back up his words by taking legal action if he suspects that B has doubts about his ability to litigate. 

In the meantime, the costs of all this ‘communication’ reduce the settlement margin. 

 

In short, it is not difficult to imagine how the conflict between A and B might end in legal 

proceedings, despite the fact that neither A nor B actually wants to litigate, and they assess the 

                                                           
15 Fearon 1995, p. 391-393. 
16 Fearon 1995, p. 395-401. Fearon explains how the causes of the First World War and the Russo-Japanese War 

(1904) can be traced back to the interests of the countries involved in withholding or misrepresenting private 

information. 



situation rationally at every step. The point is that, in order to convince B that he is serious, A must 

take action that carries the risk of resulting in legal proceedings. As Fearon puts it: 

 

“(...) a rational state may choose to run a real risk of (inefficient) war in order to signal that it will fight 

if not given a good deal in bargaining.” 

 

1.4. Asymmetry of value at stake in litigation for each party 

It can be rational to litigate even when the subject of dispute is divisible, commitment problems are 

absent and parties openly share all relevant private information. This is the case when the object at 

stake in the litigation or the side-effects of litigation itself represent a different value for each parties.  

 

This is demonstrated by adding some circumstantial information to the case between A and B. Imagine 

that A is a supplier and B is one of its local distributors. If A settles with B that will send a signal to 

A’s other distributors that disputed payment obligations will be settled. If, on the other hand A takes B 

to court if B does not pay A in full, that will other distributors think twice before disputing A’s claims. 

 

If a claim serves as an example of potential claims to come, the costs or value of the signal that is sent 

to the market by settling a case as opposed to litigating it, may exceed the value of the individual case 

by many times. Let’s say for example that A estimates that the value of sending a strong signal to its 

distributors by litigating the claim against B is $ 100,000 on top of the value of the individual claim, it 

then immediately becomes clear that the settlement margin becomes negative. The expected value of 

the litigation scenario for A equals 0.5 x $ 100.000 + $ 100.000 - $ 25.000 = $ 125.000. If everything 

remains the same for B, the settlement margin will be: $ 75.000 - $ 125.000 = - $ 50.000.  

 

Note that the above example assumes that the value of the signal that is sent by litigating the case for 

A is assumed to be the same if the case is won or lost. In reality this is probably more nuanced. The 

point that this oversimplified example effectively illustrates however is that asymmetry in the value 

that is at stake in litigation for each party can destroy the settlement margin. This can be because of the 

(perceived) reputational value of litigation for one of the parties as in the above example, or because of 

the value that the actual object in dispute has for one of the parties. Intellectual property rights for 

example can represent very different values for different parties.  

 

 

2. Irrational motives for litigation 

If you are faced with a law suit for which, after a careful analysis of no rational motives seem to exist, 

then it is time to consider irrational motives. 

 

2.1. Cognitive biases 

In an earlier article I discussed cognitive biases relevant to litigation practice. The most important 

examples of how cognitive biases might prevent a rational settlement discussed in that article are: 

 the tendency to select only those items of information that confirm the reader’s opinion or 

desire (selection bias, confirmation bias); 

 overestimating the chances and/or proceeds of a case (positive illusions, overconfidence); 

 underestimating the time and costs involved with legal proceedings (planning fallacy); 

 rejecting a reasonable settlement because there is still a very small chance that the claim will 

be rejected outright or, on the plaintiff’s side, there is a very small chance that a much higher 

amount will be awarded (possibility effect); and 

 going through with legal proceedings because so much money has been spent already (sunk 

loss bias). 

 

In this article I would also like to briefly discuss two other phenomena that may prevent a rational 

settlement that I have not discussed before: 

1. egocentric interpretations of fairness; and 

2. conflicts of interest on the level of the representatives of the litigants. 

 



2.2. Egocentric interpretations of fairness 

There is a wealth of research confirming that emotions influence our judgment and can hinder rational 

decision-making.17 Here, I only discuss two experiments that are of particular relevance to the subject 

of this article and relate to how people perceive reasonableness in negotiations. The experiments were 

described in a 1992 article by Leigh Thompson and George Loewenstein, ‘Egocentric interpretations 

of fairness and interpersonal conflict’.18 

 

Thompson and Loewenstein’s experiments are based on the same question that is central to this 

article: how does it happen that, in conflicts in which there is potentially considerable scope for 

agreement as well as every opportunity to communicate, the parties nonetheless end up in deadlock 

and expensive conflicts?19 

 

It is a well-known fact in behavioural psychology that people’s judgement of the reasonableness of a 

particular outcome is strongly influenced by their perception of the outcome for others. When people 

have the impression that they have had to make more concessions than the other party, they perceive 

this as being unreasonable or unfair.20 

 

In order to answer the question of what would be considered a reasonable outcome of settlement 

negotiations, it is therefore important to consider the comparison of one party’s outcome with the other 

party’s outcome. Egocentric interpretations of fairness combine this fact about the perception of 

reasonableness with another series of findings from behavioural psychology, which show that people 

tend to overestimate their own contribution to a project. The classical example of this phenomenon are 

experiments in which spouses’ estimates of their contributions to household chores tend add up to 

more than 100%. 

 

The hypothesis of egocentric interpretations of fairness can be summed up as follows. In making an 

assessment of what entails a reasonable outcome, the parties overvalue their own contribution to a 

settlement and undervalue the other’s contribution and consequently regard the outcome as unfair. 

Thus it can happen that even parties who use ‘fair sharing’ as a starting point for their negotiations 

may still fail to reach agreement, because everyone’s perception of a fair outcome is unconsciously 

inclined to favour their own interests and undervalue the interests of the other party.21 

 

2.2.1. The experiments: negotiations between employer and trade union 

In both experiments, the participants were asked to play the roles of employer and trade union, and 

tasked with negotiating an agreement. Failure to achieve this would result in a strike that would be 

expensive for both parties. Thompson and Loewenstein’s first experiment supported the hypothesis of 

egocentric interpretations of fairness. When determining a reasonable or fair outcome of negotiations, 

parties’ reasoning tends to favour themselves and their own interests.22 

 

This explains how the parties on both ends of the disputes may tell their lawyers that there’s no point 

in further negotiations, because the other party is unreasonable. It also provides an objective basis for 

the generally accepted wisdom that a lawyer should not identify too strongly with his client’s interests. 

The lawyer needs to maintain a certain objectivity to protect his client against biases that they may 

prevent him from accepting a reasonable settlement. 

                                                           
17 For a good overview of relevant research in this field, see: J.S. Lerner, Y. Li, P. Valdesolo & K.S. Kassam, 

Emotion and decision making, Annual Review of Psychology (66) 2015, issue 33, p. 1-25. 
18 L. Thompson & G. Loewenstein, Egocentric interpretations of fairness and interpersonal conflict, 

Organizational Behavior and Human Decision Processes (51) 1992, p. 176-197. 
19 Thompson & Loewenstein 1992, p. 177. 
20 Although a reasonable outcome – in the sense intended here – will often be rational as well, this is by no 

means a given. For example, strictly speaking it is rational to not pay anyone with a disputed claim if he does not 

have the ability to litigate, but this will not usually be perceived as a reasonable outcome in the sense referred to 

here. 
21 Thompson & Loewenstein 1992, p. 176-178. 
22 Thompson & Loewenstein 1992, p. 183-184. 



 

Thompson and Loewenstein’s second experiment examined the role of situational complexity as a 

cause of egocentric interpretations of fairness. To this end, two forms of complexity were introduced: 

(1) complexity caused by additional background information about the dispute, and (2) complexity as 

a result of asymmetry of the costs of a strike, which would mean that failure to reach a settlement was 

more costly for one party than for the other.23 

 

It turned out that both of these forms of complexity resulted in a greater tendency to interpret 

outcomes biased towards oneself and one’s own interests as being reasonable. This tendency was at its 

strongest prior to the negotiations and was weakened by the negotiation process. It turned out that the 

parties were selective in their recall of background information about the dispute, in favour of their 

own position. There was a positive correlation between the extent of biased information selection and 

the tendency to weigh one’s own interests more heavily when determining a reasonable outcome.24 

 

Thompson and Loewenstein’s experiments show that subjective assessment of a settlement’s 

reasonableness increases the chance of an irrational deadlock, because parties unconsciously favour 

themselves and their own interests in determining what they judge as reasonable and fair. 

 

2.3. Conflicts of Interest 

If the interests of the person who is responsible for deciding whether to settle or to litigate is not 

aligned with the interests of the person or corporate body that he or she represents, this may contribute 

to a case exhausting all legal procedures, while an obvious rational settlement (from the perspective of 

the litigant) existed. 

 

There are countless examples of this; I will mention just a few here. For an employee in a large 

bureaucratic organisation that is faced with a claim, obtaining internal approval and budget for legal 

proceedings may be easier and safer than justifying why he or she has used his or her discretion to 

settle a case for a specific amount.  

 

3. Techniques for avoiding inefficient litigation 

 

3.1. Quantifying the chances of success in court and evaluating cases using decision analysis 

Decision analysis is a method that has been developed to analyse complex decisions and improve the 

quality of decisions. In a legal conflict, decision analysis can aid the parties in bringing the risks and 

value of litigating a legal claim into sharp focus prior to legal proceedings. Not only does decision 

analysis improve the quality of one’s own decision on whether to launch legal proceedings or settle 

the conflict, but it can also facilitate and rationalise negotiations with the other party. The structural 

application of decision analysis when drafting litigation advice and preparing settlement discussions 

could considerably increase the settlement chances of many a legal conflict.25 

 

One of the uses of decision analysis is for making major investment decisions in the oil & gas and 

pharmaceutical industries.26 The basic techniques of the method are easy to apply. Here I will discuss 

two main advantages that decision analysis has over the usual way of assessing legal proceedings: 

1. Expressing chances and risks in percentages prevents misunderstandings about the likelihood 

of the chance or risk being discussed. 

2. Using decision analysis, the merits of the available alternatives can be calculated and 

compared in a consistent and reproducible way.  

 

                                                           
23 Thompson & Loewenstein 1992, p. 184-191. 
24 Ibid. 
25 J. Celona, Winning at Litigation through Decision Analysis, Cham: Springer International Publishing 2016. To 

my knowledge, this is the first book to apply the entire theory of decision analysis to legal practice. 
26 On YouTube, Chevron Corporation’s vice chairman John Kirkland discusses the important role that decision 

analysis plays in multi-billion-dollar investments: www.youtube.com/watch?v=JRCxZA6ay3M. 



3.1.1. The use of percentages avoids misunderstandings about the likelihood of the risks under 

discussion. 

Litigation advice is generally expressed in prose. The various issues are discussed and weighted in 

sections, concluding with the lawyer’s opinion of the chances of the lawsuit’s success. Because, by 

definition, these opinions concern uncertain outcomes, lawyers are liberal users of terms that express 

varying degrees of uncertainty – for example words like ‘(highly) unlikely’, ‘probable’ and ‘arguable’. 

 

Even though the lawyer’s analysis is correct with respect to content, this form of counsel is 

problematic because expressing uncertainties in prose can lead to misunderstandings regarding the 

extent of the uncertainty that the lawyer is attempting to express. When asked to express the likelihood 

of ‘an arguable position’ holding up in court as a percentage, lawyers give answers varying from 30 to 

80%.27 The interpretations of the terms are not fixed for each firm; they vary from person to person. 

There do not appear to be any (clear) agreements within law firms on which words express which 

degree of certainty or uncertainty. 

 

Communicating the chances of a lawsuit being successful is one of a lawyer’s main tasks. If lawyers 

cannot agree amongst themselves regarding the extent of uncertainty expressed by the terms they use, 

how can they perform this task properly? Percentages provide a uniform and scientifically sound way 

of expressing an opinion on the probability that a certain event will take place. Why do lawyers, and 

more broadly legal advisers, not make more use of them? 

 

The only argument against the use of percentages in litigation advice of which I am aware is that 

percentages may give false confidence. I don’t follow this argument. The use of percentages gives a 

client more certainty about his lawyer’s estimation of his chances in court; there’s nothing false about 

it. Another huge advantage of expressing legal opinions in percentages is that, over time, it allows you 

to compare your opinions against the actual outcomes and act on discrepencies. Although there is a 

risk of misinterpretation involved in any form of communication about odds and uncertainties, 

expressing the uncertainty as a percentage rather than (only) in words makes this risk smaller rather 

than larger.28 

 

3.1.2. Comparing the alternatives using decision analysis 

Another advantage of decision analysis is that it can be used to express how different uncertainties 

relate to one another and influence the final result. 29 This enables comparison of the alternatives and 

their assessment on the basis of their relative merits (utility). This is in fact what I did in section 2.4, 

where I compared the utility of a lawsuit based on a very simple case study with the utility of the 

possible settlements. Here is another case study example, in which a number of uncertain factors play 

a role in determining whether litigation would be opportune. 

 

Suppose that a lawyer has identified the following points for discussion with regard to a claim based 

on a breach of fiduciary duties to be made by his client: 

1. Does the court have international jurisdiction?30 

2. If so, is there sufficient evidence to sustain the alleged facts? 

3. If so, do the established facts qualify as a breach of fiduciary duties? 

4. If so, is there sufficient causal link between the breach of fiduciary duties and the damage 

allegedly suffered as a result? 

 

For the sake of simplicity, it is assumed that, if a tort is established, the damage amounts to $ 500,000 

and there is no risk of recovery. 

                                                           
27This relates to data from various presentations I given on the subject at law firms, and confirms Celona’s 

anecdotal ‘evidence’, Celona 2016, p. 19. 
28 One of the reasons for this is the bias of confidence over doubt, Kahneman 2012, p. 113-114 and Celona 2016, 

p. 13-24. 
29 Celona 2016, p.20 e. v. 
30 The assumption being that launching legal proceedings outside the Netherlands is not a realistic option. 



 

Table 2 presents the conclusions of the litigation advice, in words and in percentages. 

 

Table 2 The litigation advice conclusions 

Point for consideration  Conclusion in words  Conclusion in 

percentages 

Jurisdiction? ‘... the court will probably assume 

jurisdiction’  

80% 

Sufficient proof? ‘... likely that the court will hold the 

facts to be proven’  

80% 

Breach of fiduciary duties? ‘... a breach of fiduciary duties is 

arguable’ 

60% 

Causal link? ‘... highly probable that a causal link 

will be assumed …’ 

90% 

 

A party that receives litigation advice that includes only the conclusions in the middle column will 

probably interpret this as fairly positive advice. Now suppose that his lawyer estimates the cost of a 

lawsuit, with some reservations, at $ 50,000. For what amount would a risk-neutral party then be 

prepared to settle, in order to avoid the risk and costs of legal proceedings? 

 

The settlement threshold cannot be calculated precisely on the basis of the available information, 

because the uncertain elements that determine the expected outcome have not been quantified. That 

means that for the client, it’s still guesswork. Under those circumstances people often fall back on 

general rules of thumb which are not necessarily correlated to the substance of the case. In settlements, 

‘50/50’ or ‘splitting the difference’ is a common rule of thumb. In this case it would mean that the 

plaintiff is not prepared to settle for less than $ 250,000.  

 

Now suppose that the advice with the percentages is used as a starting point. The lawyer who drafted 

the advice without percentages probably didn’t conclude with the words, “and so we consider it likely 

that your claim will be dismissed.” That advice would nonetheless be correct.31 In order to be awarded 

damages, the plaintiff must win on each of the points discussed. That means that, in order to calculate 

the chance of being awarded damages, the chance that the client will win on each of the discussion 

points must be multiplied. This leads to the following calculation: 0.8 x 0.8 x 0.6 x 0.9 = 0.35.32 There 

is therefore a 65% chance that the claim will be denied. 

 

This calls up a different image of what an acceptable settlement for the plaintiff might look like. We 

can now calculate the value of the claim prior to legal proceedings: 0.35 x 500,000 – 50,000 = $ 

125,000. That is significantly lower than assessed on the basis of the litigation advice without 

percentages. There is also the question of whether the plaintiff remains risk-neutral, now that it 

appears that the chance of legal proceedings ending in a loss is greater than the chance of winning. It is 

in any case clear that the settlement offer of $ 150,000 mentioned above is rationally acceptable. 

 

Expressing the probability of being successful in court in percentages and calculating the value of 

legal proceedings in order to be able to make comparisons with potential settlement alternatives have 

another important advantage. Litigation is not a part of normal business operations for most 

companies. This means that there is more room for emotional reactions and biases. Carrying out a 

quantitative financial analysis can help to subdue emotions and reduce the decision to initiate legal 

proceedings to an investment decision that needs to be made on the basis of financial merit and other 

business interests, just like any other investment decision. 

                                                           
31 If we can at least agree that a 65% chance could be called ‘likely’. 
32 For the sake of simplicity, it has been assumed that these odds are independent of each other, i.e., the outcome 

of one of the discussion points has no impact on the odds of winning on another point of discussion. See Celona 

2016, p. 347-360 for examples of and calculations with various possible outcomes that impact on other outcomes 

(dependent probabilities). 



 

3.2. The importance of a realistic cost estimate 

Not only the estimate of the probability of prevailing in court, but also the estimate of the costs of 

legal proceedings have a direct impact on the parties’ scope for settlement prior to legal proceedings. 

In practice there is also a great deal to be gained in this area too. 

 

An overly optimistic cost estimate has immediate negative consequences for the parties’ scope for 

settlement. A lawyer who leaves his client in the dark about the costs, or gives an estimate clouded by 

reservations – which in fact amounts to the same thing – isn’t much better. A lawyer who is vague 

about the costs is, after all, forcing his clients to make their own estimates of the costs. Most clients 

are not capable of doing this, and there’s a high chance that this will result in unpleasant surprises.33 

 

In addition, a party that wants to determine its settlement threshold precisely will also have to consider 

its internal costs. How much time will the management, staff and legal staff have to spend on the legal 

proceedings in the coming years? Certainly in the case of more complex lawsuits of major importance 

or large numbers of smaller lawsuits, these costs can be significant. 

 

When making cost and time estimates for complex projects, Kahneman recommends using the average 

amount billed in similar cases as a starting point (base rate).34 Law firms have access to data that will 

enable them to make better cost estimates in the future, thanks to their precise time-tracking systems. 

This idea isn’t new, but it hasn’t yet become general practice. However, technical developments in this 

area are promising. There is software on the market like Clocktimizer that helps offices to make their 

timekeeping data easily accessible for the purpose of making cost estimates, amongst other things. 

There is a vanguard of law firms that take pricing very seriously, with or without external help. 

 

3.3. Lessons from Thompson and Loewenstein’s experiments 

When determining a reasonable settlement result for a conflict, it is important for people to have the 

impression that both parties have conceded roughly the same amount. However, Thompson and 

Loewenstein’s experiments show that people tend to overestimate their own contribution to a 

settlement, and undervalue the other party’s input. As a result, the parties involved in evaluating a 

settlement display a bias towards their own position and interests, and can be caught in a deadlock 

despite the fact that all parties are working to achieve a reasonable outcome. 

 
Thompson and Loewenstein’s experiments also show that extensive information exchange does not 

necessarily encourage conciliation between parties, and can even be counterproductive. This is due to the 

fact that, when processing the information, parties are subject to a selection bias causing them to remember 

the information that strengthens their position and ignore information that weakens their position.  
 

This suggests that, in a case where a settlement proposal is not perceived as reasonable but may well 

be rational, it can be useful to consider whether or not one of the parties is interpreting the proposal’s 

reasonableness too much from the point of view of its own position and interests (egocentric 

interpretations of fairness). One way to achieve this is by bringing in advisers who are able to 

maintain their objectivity and contradict their client convincingly. Mediation might be another way of 

mitigating the effect of egocentric interpretations of fairness. 

 

Finally, Thompson and Loewenstein’s experiments show that negotiations reduce egocentric 

interpretations of fairness, thus increasing the likelihood of a settlement. Organising another 

discussion with the opposing party can therefore be useful, even – and perhaps especially – when such 

further discussion seems pointless because of the other party’s unreasonableness. 

 

4. Conclusion 

                                                           
33 Philips 2016, p. 218-219. 
34 Kahneman 2012, p. 252. 



Legal proceedings are something that will be with us for quite some time yet. Nonetheless, an analysis 

of the causes of legal proceedings provides a number of insights for reducing the number of inefficient 

and onerous lawsuits. 

 

Based on an analysis derived from James Fearon’s research into the causes of war, it follows that a 

legal procedure (or conducting a legal procedure) can only be considered rational if: 

1. the subject of dispute is indivisible; or 

2. there are commitment problems; or 

3. there is private information and there is a rational motive for misrepresenting that information; 

or 

4. there is asymmetry in the value at stake for each party in the litigation. 

 

If none of the above circumstances are involved or if these circumstances are not the cause of the 

deadlock, then there is probably a non-rational cause at work. The second part of this article presents 

guidelines for investigating and removing such causes. In this context I have, amongst other things: 

1. advocated the use of more quantitative financial approach to lawsuits by using decision 

analysis methods; 

2. highlighted the importance of obtaining realistic cost estimates from lawyers to determine the 

margin for a settlement; and 

3. pointed out the risk of egocentric interpretations of fairness in negotiations, and made some 

suggestions as to how to preclude this bias. 

 

 

 

 


